
T H E  Cavent ions  o/ a number O/ the States having, at the time o/ their adopting the Constitution, expressed a desire, i n  order to 

Pnuad = i s c a s t m c t i w  or abrse o/ i t s  pourers. tbat /urther declaratory umd resfr ic t ive clauses should be added: And as extending the ground o /  public con/idence i n  

tbe G o w m e n t ,  w i I l  best insure tbe beneficeat cads of i t s  institution: 

R E S O L V E D ,  by the Si?NATE and HOUSE o/ REPRESENTATIVES o/ the UNITED STATES of AMERICA i n  Congress assembled. 

:loo thk& of b d b  Honses c a m ' a g .  That thC / o l l w i n g  Art ic les be proposed to the Legislatures o /  the several Stales. as Amendments t o  the Corst i lut ion o/ the United 

S ldes ;  a l l ,  or aay of w h i c h m i c l e s ,  when rat i l ied by three /oorths o/ the said Legislatures, to be va l id  to a l l  intents and purposes. as part o/ the said Const i lut ior ,  viz. 

A R T 1  C L B S  in  addition to, m d  Amendment of the Consfifwtior o/ the United States o /  America. proposed by Congress. and rat i f ied 

b tha L.gislatmms o /  :he s e w r a l  States, p r s u r n t  to the / i / th  Ar t i c le  o /  the O l i g i m l  Constitutiow. 

Arfdcle the l i rs t  ...... A / f a  the f i rst  e r .mera t la  required by the / i rst  Art ic le o/ the Cdnstitution, there shal l  be one Representative /or every thirty thousand, unt i l  the 

number shall m u n t  to one hundred, a/ter which, the proportiom shal l  be so regulated by Congress, that there shall be not less than o re  hundred 

Representatives, nor less than one Representative for every /sty thousand persoms, unr i l  the number o/ Representatives shall amount lo  ltuo 

hundred. alter which. the popor: ion sha l l  be so regulated by Congress, that there shall not he less than two hundred Representatives, nor more 

than one Representative /or every / i l l y  t h o u s a d  persons. i ~ o t  ~ ~ t , f i ~ d ]  

Ar t i c le  the record  .... No law, varying the compensation /or tho services o/ the Senators a d  Representatives, shall take ef/ect, unt i l  an election o /  Representatives 

shal l  have inl-wed. [ ~ o t  ~ a t i / i c d ]  

Art ic le the third ....... Congress shal l  make n, law respecting am rstablishment o /  religion, or prohibit ing the /ree exercise thereol; or abridging the freedom 01 speech. 

or 01 the press; a the right o/  the people peaceably t o  assemble, and to p e t i t i m  the Govenment 10, a redress o/ grievances. 

Arf ic le the / o n t b  ..... A w e l l  regulated Mi l i t ia,  being recessmy t o  the security of a /ree Stale. the right o /  the people to keep and bearArms, shal l  mot be inlringed. 

Art ic le the f i l t h  ....... No Soldier shall, i n  t ime of peace, be ,quartered i n  any Douse, without the consent o /  the owner, llor i n  t ime o /  war, but i n  a manner lo  be Pre- 

scribed by law. 

Art ic le the s ixth ...... The right a/ the pcople t o  be secure i n  fheir persons, houses, papers. and e//ects. against umeasonable searches and seizures, shal l  not be 

v iob ted ,  a d  w W a m t s  shal l  i s s r e  but upon probable cause, supported by oath or a / / i m t i o n ,  and particularly describing the P l m e  lo be 

s e u r c h d ,  ead thr PHSOWS O. things t o  be seized. 

Art ic le the seuentb ... No pram sWI be held to aasuer /or a cupitel, or ofbervlse i * f u m u s  w i m p .  r r l e s s  on a presentmen! or hdlctmewr of 8 g r a d  jury. excePl i n  

cams ar is ing f a  the led or Naval /aces.  or i n  the Mi l i t ia,  when i n  o r rve l  service i n  time o/ W a r  m public d m g r r :  mar sha l l  any person be 

sabjec: lo r  the s a e  o/feacr to be twice put i n  propur+ o /  a limb; *or shal t  be compplled i n  un) cdniua1 case, ID be a witness against 

h iasel f .  b. drpn'ved of  l i ra ,  l iborry. a pmperty, utithon: due p m r r s s  of l a w  w o r  shal l  pn"mre property be lnken /a publ ic use without just 

compensation. 

Art ic le the eigbrb ..... In a l l  criminal prosecutions, the accused shall enjoy the right to a speedy and public t r ia l  by an impartial jury o/ the Stale and distr ic t  wherein 

the crime s h l l  have k e n  committed, which distr ic t  shal l  have been previously ascertained by law. and lo  be in/ornod o/ the nature m d  cause 

01 the accusat im; to be confronted w i th  the witnesses against him; m have compulsory process /or obtaining witnesses in his /aver. a d  t o  

have the assistance o /  counsel for h is  delence. 

Art ic le the ninth ...... In suits at common law. where the value b controversy shal l  exceed twenty dollars. the right o/ t r ia l  by jury shall be preserved. and no /act. 

tr ied by a jury, shall be otherwise re-examined i n  a y  Court o/ the United Slates, rhar according to the rules o/ the common law. 

Art ic le the tenth ...... Excessive bail shall not be required. nor excessive l ines  imposed, "or cruel and unusual p u n i s h e n l s  in l l ic ted.  

Art ic le the eleventh .. The enumeration i r  the Constitution, o/ certain rights, shall not be conslrved t o  deny or disparage others retained by the people. 

Art ic le the twelfth .... The powers not delegated to the Uni fed States hy the Consfitution, nor prohibited by i t  to the States. are resewed to the States respectively. or 

to the people. 
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The Origin and Myths of the Second Amendment 

by Stephen D'Arrigo, Jr.  

The basis for the Second Amendment to the United States 
Constitution is nearly 800 years old. That is right-800 years 
old. To understand this, let us review some history. 

THE ORIGIN 
Our militia system, and in fact all militia systems, has its 

roots in King Henry 11's Assize of Arms in the year 11 8 1 A.D. It 
was carried over into our colonial days and throughout history 
to the present day. 

The Assize required that every freeman provide himselfwith 
arms and be available to the service of the King when called. It 
reaffirmed the right of having and using arms for self- 
preservation and defense that existed before the Assize and in 
the days of the Saxons. The following quote from the Assize 
sets forth the concept in its correct perspective: 

- - 

"Moreover, let each and every (freeman). . . swear t ha t . .  . he 
will possess these arms and will bear allegiance to the Lord 
King Henry . . . and that he will bear these arms in his service 
according to his order and in allegiance to the Lord King and 
his Realm. And let none of those who hold these arms sell them, 
or pledge them or offer them, or in any other way alienate them: 
neither let a Lord in any way deprive his men of them either by 
forfeiture or gift, or as surety or in any other manner." (Italics 
by author.)' 

There we have it-a right to keep and bear arms recognized 
in the year 1181. From the Assize, there can be no doubt that 
this was a right distinct from privilege when King Henry 
specified in the Assize "Neither let a Lord in any way deprive 
his men of them.. ."(Italics by author.) Certainly, if the right to 
arms was considered to be a privilege, it would follow that a 
privilege can be withdrawn by any constituted authority. 

The Assize was bold, unprecedented and unheard of. It was 
even foolhardy. In those days, as today in any society ruled by 
dictatorship, the king or ruler who allowed arms to every 
freeman was risking his crown or rule. 

THE RE-AFFIRMATION 
Not long after the death of Henry 11, his successor arbitrarily 

and unilaterally revoked this right and freemen were no longer 
permitted arms, reserving them only to the nobility. King John 
had harrassed, persecuted and committed all sorts of cruelties 
upon all subjects of the realm, including the nobility. The 
Barons revolted. 

It was the armored might of the nobility, reinforced by men 
of Wales and Scotland, armored Bishops and Archbishops, 
who demanded, under force of arms, for all of Britain, the 
Great Rights and Freedoms signed by King John in the year 
1215 A.D. For reasons best known to the royal families, there 
has never been a second King John. 

The Magna Carta was indeed a great document, although its 
future greatness and contribution was not yet recognized by the 
Barons. It spoke to the King, though in all appearance it was 

from the King. It said to the King: These you must do and these 
you shall not do or allow others to do. The Barons in turn 
assured the King that as he shall do to those accountable to 
him, the Barons will do likewise to those below them, and they 
in turn to their subordinates. It spoke for all. 

In 1285, Edward I issued the Statute of Winchester, a 
reaffirmation of the Militia of Henry 11. In 1297 Edward I 
reissued the Magna Carta in its main essentials and from that 
time on, every King of England knew that there were limits to 
his power, knew that the people had inalienable rights and 
knew that the law was greater than the crown. Subsequent 
kings tried to violate the Magna Carta; some succeeded and 
some died for their transgressions. 

The Magna Carta did not apply solely to King John but also 
bound the nobility in their relationship to those beneath them, 
and they likewise to those under them. This is found in Clause 
60 and shows its concern for the common people. Clause 60 as 
translated from Latin is as follows: "Also all these customs and 
liberties aforesaid, which We have granted to be held in Our 
Kingdom, for so much of it as belongs to Us, all Our subjects, as 
well clergy as laity, shall observe towards their tenants as far as 
concerns them." 

The Magna Carta was not a bill of rights only for the nobility 
but a grant and a confirmation of rights for everyone by virtue 
of Clause 60. It was the basis for the English common law and 
reiterated the absolute rights of the individual which included 
arms for their defense. The basis for that goes beyond the 
Magna Carta and common law to the natural law of self- 
preservation and the right to resistance whenever societal laws 
and sanctions are found deficient in their ability to restrain the 
violence of oppression. This is found in Blackstone's definitive 
work on common law, Commentaries (1765).2 

Twenty-one of the sixty-three clauses are concerned with the 
preservation of property rights. The Magna Carta did not 
pretend to originate any one of those rights but instead it 



recognized and confirmed their existence and preserved them 
from infringement by a central government. While the rights 
were elemental, they were the rights to food, clothing, shelter 
and the means of obtaining them and providing for their future 
protection. Clause 9 is very clear in its protection ofthe sanctity 
of the home and property. Clauses 29,37 and 51 reaffirmed the 
militia system of King Henry 11's Assize of Arms. 

Of the ten parts of the Bill of Rights of our constitution, all 
but the 9th and 10th are derived directly from the Magna Carta 
and the 9th and 10th are derived by extension. Most of our 
constitution is also derived directly from the Magna Carta. 

The right to arms was recognized under the Assize of Arms 
and had it not existed, King John could have crushed the revolt 
by the use of foreign mercenaries if need be. 

We are, therefore, addressing ourselves to inalienable and 
natural rights recognized de facto in 1 18 1 and de jure since 
1215. 

CODIFICATION IN 1689 
It would be another 474 years before the rights recognized in 

1215 would be codified in 1689 into the English Bill of Rights 
after the Revolt of 1688 when the English sent James I1 packing 
into exile. 

In the interim, successive kings abrogated, or restated for the 
purpose of circumvention, the rights laid down in the Magna 
Carta. Clause 39, which prohibited the dispossession of a man 
of his freehold, was circumvented, as were most of the 
twentyone Clauses that were concerned with the preservation 
of property rights. This, amongst other reasons, led to the 
Revolt of 1688 and the codification of the rights into the 
English Bill of Rights. 

Included in the English Bill of Rights was the right of the 
people to have arms for self-protection and defense, which was 
applicable to every freeman-not the militia, which was 
dependent upon the freeman for the existence of the militia and 
not vice versa. 

THE AMERICAN BILL OF RIGHTS 
Two hundred years were to pass subsequent to the English 

Bill of Rights before the rights contained in the Assize of Arms 
and the Magna Carta would be included within another bill of 
rights-the first ten amendments to the U.S. Constitution. 

During the controversy on the issues contained in the 
amendments, it is clear that the debates did not question the 
rights as inalienable or whether they existed at all, but whether 
rights already recognized from the Magna Carta, and later 
codified in 1689 and carried over from English common law. as 
argued by the Federalists, should be included in the 
Constitution as the Anti-Federalists insisted. The great 
Alexander Hamilton, arguing for the cause of the Federalists, 
makes this abundantly clear in his Letter No. 84: "It is evident, 
therefore, that according to their primitive signification, they 
have no application to  canstitutions. professedly founded upon 
the power of the people: and executed by their immediate 
representatives and servants. Here, in strictness, the people 
surrender nothing: and as they retain everything, they have no 
need of particular reservations."3 He then cites the Preamble, 
followed with a statement that this is a better recognition of 
popular rights than any bill of rights could possibly express. 

This is a re-affirmation that the rights are deeply rooted in 
history and are inalienable. 

Further reading of the Federalist Papers, and in particular 
Hamilton No. 25, Hamilton No. 26 and Madison No. 41, is 
very instructive as to the debate over the question of a Bill of 
Rights between Federalists (Hamilton, Jay and Madison) and 
Anti-Federalists (Jefferson, Mason and Lamb). 

THE SECOND AMENDMENT 
"A well regulated militia, being necessary to the security of a 

free state, the right of the people to keep and bear arms, shall 
not be infrir~ged."~ 

To understand its meaning, we must first clear up some 
definitions. What is meant by the term "militia?" A reading of 
the Constitution itself reveals that Article I, Section 8, already 
provided for both the army and the militia and the arming 
thereof. Are we to then assume that the Second Amendment is 
superfluous, redundant and repetitious? To the contrary, the 
simplicity of the Constitution indicates that each article had its 
specific purpose for inclusion. Each article of the Bill of Rights 
likewise had its specific purpose for inclusion and to arbitrarily 
regulate the Second Amendment to obscurity is to set it aside as 
having no purpose. To hold this position is absurdity in its best 
form. An examination of the purpose of the Second 
Amendment must necessarily address itself to the myths 
surrounding the Amendment. 

THE MYTHS 
To hold that "militia" refers only to the National Guard is to  

ignore Article I, Section 8, while dismissing the concept of the 
unorganized militia of the Saxons before the Assize of 1 181 
A.D. to the present day. 

Definitely, "people" and "militia" are not synonymous, nor 
are they used interchangeably. "People" can exist without a 
"militia" but nowhere is it recorded that a militia ever existed 
without people. To the contrary, the militia exists by virtue of 
the body of the people and is legally defined at common law as 
all male freemen between the ages of 16 and 65. The Militia Act 
of 8 May 1792 established two militia-the organized and the 
enrolled or unorganized militia. It required that each free, 
white, able-bodied male between the ages of 18 and 45 enroll in 
the citizens' militia and equip hirnseK including arms, within 
six months (italics by author). This is the unorganized militia- 
independent of the organized militia. 

The National Guard is the lineal descendant of the organized 
militia composed of the voluntary companies and all other 
organized volunteer forces originating from the Assize of 
Arms. Article 11, Section 2, of the Constitution gives the 
President authority to call out the militia for federal service. 
Only the unorganized militia-the whole body of the people- 
was not subject to federal call. To claim that the Second 
Amendment applies only to the National Guard is to deny the 
purpose of the Amendment. As Elbridge Gerry pointed out, the 
people's right to keep and bear arms must not be dependent 
upon an organized militia since Congress could terminate any 
formal body of armed troops. This again reflected the fear of 
standing armies. 



In 1903, Congress brought the Guard under the jurisdiction 
)f the Nation Guard Bureau of the United States Army to 
vhich Article I, Section 8, is applicable. There can be no doubt 
hat Article I, Section 8, applies to the organized militia while 
he Second Amendment applies to the unorganized militia or 
he "body of the people" (italics by author). 

To "keep" and to "bear" are not synonymous, and neither are 
hey used interchangeably. Certainly one can bear arms 
~ i t h o u t  keeping arms. Weapons issued to the regular armed 
'orces, the reserves or National Guard are owned and 
:ontrolled by the federal government. Those of the 
~norganized "body of the people" are owned by the 
ndividuals. The unorganized militia were required to supply 
heir own arms and equipment. This, of course, requires 
~wnership by the individual vis a vis issuance as provided under 
Article I, Section 8. This is an important distinction, 
3articularly in the light of the debates between Federalists and 
4nti-Federalists. The AntiFederalists, always mindful of the 
9arliamentary or executive armies of England, believed that 
.he best defense against such armies was arms in the hands of 
:itizens-the people. This is abundantly clear. 

HISTORICAL DEVELOPMENT 
We have seen where there was never any question as to 

whether the Bill of Rights were inalienable. The question was 
whether that which was recognized in the preamble as 
nalienable should be included separately within the 
Constitution. 

Thomas Jefferson and George Mason were the architects of 
the Bill of Rights. Mason made his position quite clear in his 
draft of the Fairfax County militia plan for embodying the 
people, 6 February 1775. He wrote, "We do each of us, for 
3urselves respectilely, promise to engage a good fire-lock in 
proper order, and to furnish ourselves as soon as possible with, 
and always keep by us, one pound of gunpowder, four pounds 
of lead, one dozen gun-flints, and a pair of bullet-moulds, with 
a cartouch box, or powder horn and bag for balls."S A careful 
reading of the draft reveals that it was an individual right and 
not a collective or militia right. 

Jefferson embodied the principle of the Second Amendment 
in a draft of the Virginia Constitution of 1776 when he stated: 
"No freeman shall ever be debarred the use of arms." In two 
subsequent drafts, he wrote that "No freeman shall ever be 
debarred the use of arms within his own lands or tenements."6 

That Jefferson believed that all ten amendments were in fact 
rights is found in his letter to Federalist James Madison dated 
15 March, 1789, in which he concludes, "I am much pleased 
with the prospect that a Declaration of Rights will be added; 
and I hope it will be done in that way, which willnot endanger 
the whole frame of government, or any essential part of it.'" 
This is quite clear. Jefferson was willing to place this 
Declaration of Rights above all else, even at the risk of the 
"whole frame of government." He did not consider them 
privileges. 

On 9 June, 1788, Mason sent to John Lamb a draft of the 
"Proposed Amendments Agreed Upon by the Anti-Federal 
Committee of Richmond." Mason described it as a 
"Declaration or Bill of Rights, asserting and securing from 

encroachment the essential and inalienable rights of the people 
in some such manner as the following. . ."Included therein was 
a draft of the Second Amendment. It stated, "That the people 
have a right to keep and bear arms; that a well-regulated 
militia, composed of the body of thepeople, trained to arms, is 
the proper, natural and safe defense of a free state.'" (Italicized 
by author.) This is unmistakenly clear. 

As finally introduced before the Special Committee on 
Amendments, the proposed amendment read as follows, "A 
well-regulated militia, composed of the body of the people, 
being the best security of a free state, the right of the people to 
keep and bear arms shall not be infringed: but no person 
religiously scrupulous shall be compelled to bear arms.lY 

This reflected the fear of a legislative army like the 
Parliamentary Army under Cromwell or of an executive army 
like the Royal Army under Charles I. It was Elbridge Gerry 
who provided a clear insight into the intent and meaning of the 
Second Amendment when he objected to that portion referring 
to the "religiously scrupulous." He claimed that those in power 
might use that portion of the amendment to destroy the Con- 
stitution. Said Gerry, "They can declare who are those 
religiously scrupulous, and prevent them from bearing arrns."lO 
It was felt by the Anti-Federalists that people who kept arms 
were also able to bear arms in defense of the state against en- 
croachment by a central government and that they were the 
best security against parliamentary or executive armies. 

Over two hundred amendments were submitted to the 
Special Committee and only twenty-two were considered. That 
the Second Amendment was included for consideration is testi- 
mony of its importance. It is not likely that they would retain 
for consideration an amendment that would be repetitious and 
redundant. In 1789, Federalist James Madison, with whom 
Anti-Federalist Mason corresponded, introduced to the First 
Congress a fourteen article Bill of Rights. The First Congress 
reduced them to twelve, of which ten were adopted and ratified 
by the states, the Second Amendment being among the ten 
ratified. As finally presented by Madison, it read as follows: 
"The right of the people to keep and bear arms shall not be 
infringed: a well regulated militia being the best security of a 
free country."l Again, the meaning and intent is absolutely 
clear. From this, the Amendment emerged in its present form. 

OUR MILITARY HISTORY 
The history of the United States Army and the military 

structure during the Colonial and Revolutionary days gives us 
further insight into the meaning of "militia." 

There has always been a historical distinction between the 
standing army, the organized militia and the unorganized 
militia. As noted earlier in this article, the organized militia has 
its origin from the Assize of Arms. Similarly, the ancestory of 
the unorganized militia is also traced to  the Assize and beyond 
to the Saxons. It must be recalled that there was no such thing a 
a standing army of citizen soldiers. Reliance was plaaed upon 
mercenaries to fight foreign wars. 

It was the question of a standing army or reliance upon the 
militia for defense that brought about the debates between the 
Federalists and the Anti-Federalists. 

On 14 June, 1775, the United States Army was born. Onthis 



date, the Continental Army (regulars) was authorized under 
the sponsorship of, and was responsible to, the Continental 
Congress. The units were given Continental designations, e.g., 
"First Continental Regiment." They were to be recruited from 
volunteers from the organized militia units and dependent 
upon the militia units for support and re-enforcement much in 
the same manner as the National Guard is called upon today 
into federal service. It should also be noted that even before the 
Declaration of Independence, the Continental Congress made 
the distinction between these troops and other militia by desig- 
nating them not by their provincial military force but by a 
continental nomenclature. 

Reliance was then placed upon the unorganized militia when 
the organized militia units were called into service. This system 
was employed in the United States during the Civil War and as 
recently as World War 11. 

We therefore find, at this point in our history, there were 
three distinct military groups; the Continental Army or Con- 
tinental Line as they were known (regulars), those of the states, 
and the local militia who were largely unorganized. Then there 
was the militia composed of the "Body of the People." It is, 
therefore, probable that the average American Revolutionary 
soldier saw service in all three during his career due to the short 
periods of enlistment. 

THE STANDING ARMY vs MILITIA 
The fear of a standing army, with the possibility of an execu- 

tive army or a legislative army was uppermost in their minds 
and the lessons of Cromwell, Charles I and George 111 were not 
lost. 

The issue evolved over a strong federal government as 
advocated by the Federalists and a less powerful federal 
government advocated by the Anti-Federalists. The question 
of defense and how to best provide it was a great issue and the 
Second Amendment was a solution. 

A compromise resulted in the division of responsibility by 
making the army responsible to  and dependent upon both 
Congress and the President. Congress retained control over the 
purse string andconfirming its officers. The President would be 
the Commander-in-Chief and appoint the officers. 

But this was not sufficient to overcome the fears that power 
could be seized by either Congress o r  the President. They 
further divided military power between the states (militia- 
both organized and unorganized) and the federal government 
(the standing army). The states retained the right to  appoint its 
officers. Then to further insure the freedom of the people, they 
provided the Second Amendment as a further guarantee of the 
sovereignty of the States and the status of the militia, organized 
and unorganized, and of the right of the people to keep and 
bear arms. The Anti-Federalists were attempting to  preserve 
the citizen militia concept and opposed dependency upon a 
regular army as the primary source of defense. 

It was Jefferson who insisted that "None but an armed 
nation can dispense with a standing army . . . t o  keep ours 
armed and disciplined is, therefore, at all times important. . ."I2 
Neither the Anti-Federalists nor the Federalists wanted a large 
standing army. However, the Federalists preferred it rather 
than a weak federal government. The Federalists saw it as a 

means of insuring adequate defense. The Anti-Federalists sav 
the militia as the best means of insuring both liberty and ar 
adequate defense. In the end, they provided for both througl 
Article I and the Second Amendment. However, there can bc 
no doubt that both sides were determined that the citizens'righ 
to possess arms would be inviolate. 

THE FINAL MYTH 
That the U.S. Supreme Court has ruled many times that tht 

Second Amendment refers solely to the National Guard i! 
utterly without foundation. Only four cases involving tht 
Amendment have ever been decided by the Supreme Cour  
since the Ten Amendments were adspted. The Court has neve~ 
ruled that the Second Amendment applies only to  the Nationa 
Guard or militia. 

T o  rule that it applies only to the militia would be in conflicl 
with Article I, Section 8, which already provided for the arming 
and equipping of both the army and the militia. It would admil 
that the Amendment is a duplication of Article I, Section 8 
which is absurd. It would be very difficult to conclude that it is 2 

duplication when we consider that Article I, Section 8, predate! 
the Second Amendment by two years and that the Amendmeni 
was the second of the Ten Amendments that survived out of thc 
more than two hundred originally proposed. 

In none of the Ten Amendments is it stated that the rights arc 
given to  the people: only that they shall not be infringed. The) 
are prohibitionary clauses spelling out in clear language whal 
the Federal Government or Congress cannot do. On the othel 
hand, the Constitution spells out limits to what the Federal 
Government, the Legislative, Executive and Judicial branches 
may do. These are powers derived from the people. The powers 
not enumerated therein are reserved to the states and the 
people. 

Certainly, if the right did not exist, it would be quite 
impossible for Congress to  infringe upon that which did not 
exist, and therefore would not require prohibition. It cannot be 
said that there was no purpose to the Second Amendment. To 
hold otherwise could only follow the course of twisted and 
bizarre logic. I am not ready to concede that the framers of the 
Constitution were of that mentality. 

The first case to  come before the Court was in 1876, U.S. vs 
Cruickshank.13 This decision held that the Second Amend- 
ment guarantees each state the right to maintain its own militia 
system and that Congress may not infringe upon the right ofthe 
citizen to keep and bear arms. The Court did not rule against 
the individual right to keep and bear arms. 

The second case before the Supreme Court was Presser vs 
Illinois, 1886. The case involved a parade consisting of a para- 
military group of 400 armed men. Illinois charged Presser with 
unlawfully assembling a military company and parading, 
under arms, without a license. The Supreme Court held that 
states could regulate such parades without violation of the 
Second Amendment. The Court did not rule against the 
individual right to  keep and bear arms.14 

The third case, Miller vs Texas, 1894, reaffirmed that only 
the federal government was prohibited from encroachment 
upon the Second Amendment and did not rule against the 
individual right to keep and bear arms.15 



The three cases previously noted dealt only with its appli- 
cability to the states and not to its meaning. But later decisions 
based upon the Fourteenth Amendment declared that any of 
the provisions of the Bill of Rights-including the first-were 
individual rights, limiting both Congress and the states.16 

The fourth and last case before the Supreme Court, and the 
one most often cited, was a test of the 1934 National Firearms 
Act (the so-called "Machine Gun Act"). It is U.S. vs Miller, 
1939.17 In Miller, the Supreme Court again made no ruling 
against the individual right or the collective right to keep and 
bear arms. It merely decided whether or not a sawed off 
shotgun could be viewed as a militia type weapon. The Court 
ruled against Miller and said that sawed off shotguns are not 
militia weapons and, therefore, not protected from regulation 
under the Second Amendment. 

There are two major flaws in the Miller case. First, the 
defendants did not appear; nor were they represented by 
counsel before the Supreme Court.18 Second, the Court was 
apparently unaware, and the defendants presented no 
arguments or briefs or evidence in the lower courts or the 
Supreme Court. that such weapons were indeed procured by 
the U.S. Government and used by U.S. troops in the trenches in 
World War I. 

In Cases vs U.S., 1942, the U.S. Circuit Court of Appeals 
said: "The rule of the Miller case, if intended to be compre- 
hensive and complete would seem already outdated.. . because 
of the well known fact in the so-called 'commando units' some 
sort of military use seems to have been found for almost any 
modern lethal weapon." The Supreme Court chose not to 
review.19 

With all these Supreme Court "myths" the anti-gun crowd 
have been circulating, it appears that with very little effort and 
scrutiny, our free press could have demolished all such myths 
had they chose. While we may excuse the leaders of the antigun 
movement as idealists and oblivious of rights rooted in history, 
there is no such defense for the free press whose code demands 
truth if it is to remain free. 

With the attacks against the Second Amendment by the news 
media, it is indeed ironic that in their abuse of the First 
Amendment, they have brought down upon themselves two 
U.S. Supreme Court decisions limiting "free speech and press." 
I take no satisfaction in those decisions because, first, I would 
prefer a responsible free press and second, there but for the 
grace of God would be our Second Amendment. We here, and 
the entire gun collecting fraternity, should take a lesson from 
the errors of the news media, lest we wind up with Supreme 
Court decisions against the Second Amendment. 

The right of a free press. speech, religion, etc. is not an 
absolute right in the sense that they have the right of 
suppression of views contrary to theirs. Nor does the Second 
Amendment give us an unbridled right to spray the landscape. 
The key ingredient in both amendments is responsibility. My 
rights end where the other fellow's begins. 
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